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The  public  health  consequences  from  tobacco  and  tobacco-related  illnesses  are  staggering.  The  Massachusetts  Department  of  Public  Health 
indicates  the  number  of  Massachusetts  deaths  caused  by  smoking  (10,450  per  year)  is  more  than  double  those  attributed  to  alcohol  abuse,  illicit 
drug  use,  car  accidents,  homicide,  AIDS  and  suicide  combined.  In  addition,  hundreds  of  millions  of  dollars  are  spent  per  year  in  our  state  directly 
on  treating  smoking  related  diseases.  More  than  $200  million  of  that  cost  is  paid  annually  by  taxpayers  through  Medicaid.  I  support  the  state's 
public  health  campaign  to  stop  such  needless  deaths,  and,  in  doing  so,  believe  the  use  of  legal  tools  to  be  a  critical  component  to  its  success. 


My  decision  to  file  a  lawsuit  against  the  tobacco  industry  was  borne  out  of  the  need  to  address  the 
enormous  fiscal  and  public  health  issues  resulting  from  the  cigarette  companies'  practices.  It  is  an 
effort  to  force  the  industry  to  take  responsibility  for  its  actions.  In  the  suit,  the  Commonwealth 
seeks  among  other  relief,  to  recover  at  least  a  portion  of  the  billions  in  Massachusetts  taxpayers' 
dollars  spent  on  treating  smoking-related  illnesses. 

The  Complaint  filed  by  my  office  alleges  that  for  decades  cigarette  companies  have  misrepresented 
facts  and  suppressed  important  information  from  the  public  -  a  deceptive  practice  that  would  not 
be  tolerated  by  any  other  industry.  Increasing  evidence,  much  of  it  from  the  cigarette  manufactur- 
ers' own  studies  and  documents,  suggests  that  the  industry  has  failed  to  tell  the  truth  about  the 
addictive  and  destructive  nature  of  their  products.  In  fact,  tobacco  companies  still  deny  that 
nicotine  is  addictive  despite  overwhelming  evidence  to  the  contrary. 

Yet,  this  litigation  effort  is  about  more  than  just  the  recovery  of  dollars.  It  is  my  hope  to  recover 
the  health  of  many  of  our  youth  in  the  process.  More  than  80%  of  daily  smokers  begin  smoking 
before  they  are  18  years  old.  The  reason?  The  answer  lies  in  part  in  the  effective  advertising  and 
marketing  of  cigarette  companies  to  children  and  teenagers.  The  Commonwealth's  lawsuit  seeks  to 
curb  and  even  eliminate  such  marketing  and  advertising  efforts  allegedly  targeted  at  our  children. 

To  date,  important  victories  have  taken  place  on  the  litigation  front.  Not  only  have  we  reached  an 
historic  settlement  with  Liggett,  we  also  have  won  the  court  battle  to  try  our  lawsuit  in  state  rather 
than  federal  court.  With  these  victories,  the  battle  continues  to  pick  up  steam.  Since  the  Liggett 
settlement^  four  additional  states  have  also  filed  suit.  Louisiana,  Texas,  Maryland,  and  Washington 
all  have  filed  suit,  while  New  Jersey,  Connecticut  and  Arizona  have  announced  their  intent  to  take 
action  against  the  tobacco  industry.  Each  of  these  steps  is  encouraging;  yet,  we  still  have  a  very 
long  way  to  go  in  this  battle.  The  purpose  of  this  newsletter  is  to  keep  you  apprised  of  our  progress 
on  this  long  and  important  journey.  I  hope  you  will  benefit  from  these  occasional  updates  and  I 
encourage  your  comments  and  suggestions. 


Sincerel 


Harshbarger 


Contents: 


AG  Talks  Tobacco  with 
President  Clinton 

8 

AG  Urges  Use  of  State  Investment! 
to  Guide  Marketing  Policy 

6 

Bylaw  Activity 

6 

Event  Calendar 

9 

Questions  and  Answers 
on  the  Tobacco  Litigation  Project 

2 

Smokeless  Tobacco  Stin^ 
Gains  Safeguards 

8 

Special  Counsel  List  and 
Resume  Highlights 

10 

Special  Thanks 

3 

State  Court  to  Hear  Tobacco  Suit 

4 

The  Liggett  Settlement 

3 

Thoracic  Foundation  Donation 

3 

Words  of  Support 

5 

Youth  Access 

Recommendations  to  Limit  Access 

5 

Office  of  tke  Attorney  General  •  One  AskWon  Place  ♦  Boston,  MA  02108  ♦    (617)  727-2200 


Q 


Summer,  1996 

O    A      Questions  and  Answers  about  Attorney  General 
Harshbarger's  Tobacco  Litigation  Effort    


Q.  Why  is  Massachusetts 
suing  the  cigarette  companies? 

A.  The  Office  of  the  Attorney  General 

is  suing  to  recover  the  more  than  $1  billion 
taxpayers  have  spent  through  Medicaid  and 
other  programs  to  treat  indigent  citizens  who 
are  sick  and  dying  from  the  effects  of  ciga- 
rette smoking. 

Q.  Is  this  a  largely  symbolic 
effort  or  can  you  win  this  case? 

A.  We  would  not  bring  a  case  we  did 

not  believe  we  could  win.  Of  course,  it  will  be 
a  David  and  Goliath  battle.  The  cigarette  com- 
panies are  represented  by  eighteen  firms  in- 
cluding many  of  Boston's  largest.  But 
struggles  with  the  tobacco  industry  have  been 
won  before.  For  example,  victory  on  Question 
One  -  which  created  the  Massachusetts  To- 
bacco Control  Program  ~  inspired  us  all.  It 
shows  that  the  tobacco  industry's  massive  re- 
sources can  be  overcome. 

Q.  What  are  the  primary  al- 
legations of  the  case? 

A.  The  central  allegation  is  that  the 

cigarette  industry  has  misled  the  public  about 
the  health  effects  of  cigarettes  and  about 
whether  cigarettes  are  addictive.  Based  in  part 
on  the  industry's  own  documents,  the  com- 
plaint alleges  that  the  industry  has  long  en- 
gaged in  a  campaign  to  deceive  the  public 
about  the  deadly  and  powerfully  addictive 
nature  of  tobacco. 


Q.         What  are  you  seeking  in 
the  case?  Q. 


Is  the  case  anti-business? 


A.  Ten  thousand  Massachusetts  citizens 

die  each  year  from  smoking-related  illnesses. 
Everyone  pays  the  price.  We  are  seeking  to 
recover  more  than  $1  billion  in  Medicaid  ex- 
penditures for  treating  tobacco-related  ill- 
nesses. We  are  also  seeking  an  order  requir- 
ing the  tobacco  companies  to  disclose  pub- 
licly any  research  that  they  kept  secret  be-  cause? 
cause  it  revealed  the  dangers  of  smoking. 


A.  The  case  is  a  statement  of  support 

for  all  honest  businesses  who  are  saddled  un- 
fairly with  increased  health  care  costs  from 
smoking-related  illnesses. 


Q.         Don't  the  taxes  paid  by 
tobacco  pay  for  the  harm  they 

r  9i  ico? 


Q.  How  can  tobacco  control 
enthusiasts  help  the  case? 

A.  The  tobacco  industry  has  unlimited 

resources  to  fight  the  case  including  the  abil- 
ity to  wage  an  intense  public  relations  cam- 
paign. In  response,  we  need  the  help  and  sup- 
port of  people  and  organizations  interested  in 
tobacco  control  in  fighting  any  disinformation 
efforts  mounted  by  the  industry.  The  support 
of  all  citizens  is  necessary  if  we  are  to  be  vic- 
torious. 

Q.  How  has  the  case  been 
going? 

A.  Tremendously.  As  many  are  aware, 

one  defendant,  Liggett  Group,  Inc.,  has  already 
settled  (see  next  page  for  detailed  coverage). 
This  is  the  first  significant  settlement  in  the 
history  of  cigarette  litigation.  In  addition  to 
a  cash  settlement,  Liggett  has  agreed  to  adopt 
some  of  the  measures  the  FDA  is  proposing  to 
curb  sales  of  cigarettes  to  minors.  Also,  we 
recently  won  an  important  battle  that  will 
ensure  that  our  state  courts  will  decide  the 
case  rather  than  the  federal  courts.  The  case 
is  based  on  state  law  and,  therefore,  it  is  cru- 
cial that  state  courts,  which  are  experts  in  state 
law  issues,  decide  the  matter. 


A.  Paying  taxes  does  not  give  any  busi- 

ness or  individual  a  license  to  violate  the  law. 
Remember,  at  its  core,  this  case  is  about  com- 
panies that  we  allege  violated  the  law  by  mis- 
leading the  public  about  whether  tobacco  is  a 
deadly  and  addictive  substance.  When  the  law 
is  violated,  the  violator  must  pay  for  the  dam- 
age caused.  It  is  time  for  the  tobacco  indus- 
try to  pay  for  the  devastation  cigarettes  have 
caused. 

Q.  How  has  the  public  re- 
sponded to  the  case? 

A.  One  of  the  most  moving  and  moti- 

vating parts  of  the  case  has  been  the  outpour- 
ing of  public  support.  Tobacco  related  illnesses 
have  touched  many  families  in  Massachusetts. 
It  seems  that  just  about  every  family  has  lost 
a  loved  one  to  a  tobacco  related  disease.  Many 
of  these  families  have  written  to  describe  their 
heartbreaking  losses  and  to  offer  encourage- 
ment in  the  case. 
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The  Liggett  Settlement 

In  December,  1995,  stating  that  "Enough  was  Enough,"  Attorney  General  Scott  Harshbarger 
joined  ranks  with  four  other  Attorneys  General  and  filed  suit  against  the  tobacco  industry, 
seeking  to  recover  more  than  $1  billion  in  taxpayer  funds,  force  the  disclosure  of  research, 
and  fund  smoking  cessation  programs. 

The  first  break  in  that  lawsuit  came  only  three  months  later.  Together,  with  Attorneys 
General  from  Mississippi,  West  Virginia,  Florida  and  Louisiana,  Attorney  General  Harsh- 
barger announced  an  historic  settlement  in  the  case  with  Brooke  Group,  Ltd.,  Liggett  & 
Myers,  Inc.,  and  Liggett  Group,  Inc.  (collectively  Liggett),  in  which  Liggett  agreed  to  pay  out 
a  multi-million  dollar  cash  settlement  to  the  states  for  the  costs  paid  by  taxpayers  to  treat 
indigent  citizens  suffering  from  tobacco-related  illnesses.  In  addition,  Liggett  also  agreed 
to  withdraw  its  opposition  to  the  Food  and  Drug  Administration's  rule  restricting  tobacco 
industry  marketing,  voluntarily  enter  into  immediate  compliance  with  most  of  the  FDA 
proposed  rules  -  including  limiting  its  marketing  to  children  and  teenagers,  and  cooperate  in 
ongoing  litigation  against  other  tobacco  companies  in  the  industry. 

Specifically,  Liggett  (the  manufacturer  of  L&M,  Chesterfield,  Lark  and  Eve  cigarettes)  has 
agreed  to  make  payments  to  the  settling  states  via  the  Attorneys  General  Tobacco  Settlement 
Trust  totalling  $5  million  plus  2.5%  of  its  pretax  income  over  a  25  year  period.  In  addition, 
it  will  also  pay  up  to  5%  of  its  pretax  income  for  subsequent  settling  states.  Should  Liggett 
successfully  affiliate  with  another  tobacco  company,  the  future  affiliate  would  be  bound  by 
the  settlement  and  would  be  required  to  make  payment  to  the  Trust  in  the  amount  of  several 
hundred  million  dollars  (combined  up-front  payments  plus  percentage  of  pretax  income). 

In  announcing  the  settlement,  Attorney  General  Harshbarger  noted,  'This  agreement 
represents  an  uprecedented  intersection  of  corporate  interests  and  public  interest.  For  the 
first  time,  two  opposing  forces  in  the  tobacco  litigation  battle  have  spent  their  time  and 
money  trying  to  find  common  ground  for  the  public  good  instead  of  waging  a  costly  and 
destructive  war  of  attrition  with  lawyers  and  lobbyists." 


Thoracic  Foundation  Donation 

$100,000  to  Support  Tobacco  Litigation  Project 

In  March,  the  Thoracic  Foundation,  established  by  the  late  Dr.  Richard  H.  Overholt, 
donated  $100,000  toward  the  state's  effort  to  recover  SI  billion  in  taxpayer  monies 
spent  treating  indigent  citizens  with  tobacco  related  illnesses.  Dr.  Overholt  was  one 
of  the  first  medical  professionals  in  the  nation  to  recognize  the  health  dangers  of 
smoking,  devoting  his  life  to  the  giant  battle  against  the  devastating  health  effects  of 
tobacco. 

In  accepting  the  donation,  Harshbarger  stated,  "We're  proud  that  litigation  honoring 
Dr.  Overholt's  legacy  has  become  a  beneficiary  of  his  foundation's  financial  and  moral 
support." 


rfm    Special 
§  Thanks! 

We  would  be  remiss  if  we  did  not  acknowledge 
the  generous  assistance  and  support  of  so 
many  in  our  litigation  effort.    Without  you 
our  team  would  be  incomplete.  Thank  you! 

Harvard  Law  School  Professor  Laurence  Tribe 
Brown  Rudnick,  Freed  &  Gesmer 
Thornton,  Early  and  Naumes 
Schneider,  Reilly,  Zabin  &  Costello 
Ness  Motley,  Loadholt,  Richardson  &  Poole 
Lieff,  Cabraser,  Heimann  &  Bernstein 
Blue  Cross  and  Blue  Shield  of  Massachusetts 
Harvard  Pilgrim  Health  Plan 
American  Cancer  Society 
American  Heart  Association 
American  Lung  Association 
St.  Elizabeth's  Medical  Center 
Massachusetts  Medical  Society 
Children's  Hospital 
Massachusetts  General  Hospital 
Massachusetts  Coalition  for  a  Healthy  Future 
Massachusetts  Tobacco  Oversight  Council 
Massachusetts  Tobacco  Control  Program 
Massachusetts  Smoke-Free  Class  of  2000 
The  Thoracic  Foundation 
Northeastern  University  School  of  Law 
Tobacco  Products  Liability  Project 
Massachusetts  Tobacco  Control  Program 


Litigation  Dollars 
and  Sense: 
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No  taxpayer  monies  will  be  spent  to  underwrite 
litigation  expenses.  Professor  Tribe  is  contrib- 
uting his  time  on  a  pro-bono  basis  and  each  of 
the  private  law  firms  stated  above  are  working 
on  a  contingent  fee  basis,  and  will  be  paid  from 
the  proceeds  of  any  judgment  or  settlement.  The 
firms  will  advance  the  funds  necessary  to  pay 
the  costs  of  the  litigation.  These  funds  will  be 
supplemented  by  the  generous  support  of  Blue 
Cross  and  Blue  Shield  of  Massachusetts  and  the 
Thoracic  Foundation. 
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Tobacco  Suit  To  Be 
Heard  In  State  Court 

Federal  Ruling  Aids  State's  Case 


Smoking-Related  Medicaid  Costs  in  MA 


In  May,  a  federal  judge  rejected  tobacco 
industry  arguments  designed  to  derail  the 
state's  litigation  initiative  and  ruled  that  the 
$1  billion  lawsuit  brought  against  tobacco 
manufacturers  by  our  office  will  be  heard  in 
state,  rather  than  federal  court.  Upon 
ruling,  the  case  was  immediately  transferred 
back  to  Middlesex  Superior  Court. 

"The  most  important  thing  is  that  this  case 
will  now  be  heard  in  state  court  and  we  have 
been  successful  in  cutting  the  legal  red  tape 
that  the  tobacco  manufacturers  have  been 
using  to  tie  up  these  claims.  The  tobacco 
industry  can  slow  down  the  wheels  of 
justice,  but  they  can't  stop  them,"  Harsh- 
barger  stated  upon  announcement  of  the 
ruling.  The  Attorney  General  is  suing  the 
industry  to  recoup  more  than  $1  billion  paid 
in  Medicaid  expenses  to  treat  indigent 


citizens  suffering  from 
tobacco-related  illnesses. 
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The  ruling  is  a  blow  to  the 

industry  because  tobacco 

manufacturers  usually  would 

benefit  from  grouping  lawsuits  in  a  single 

court  or  jurisdiction,  which  allows  them  to 

concentrate  their  resources  on  the  case. 


AG  Harshbarger  brought  suit  against  six 
tobacco  industry  giants,  two  tobacco  trade 
associations  and  two  tobacco  distributors  in 
December.  They  are:  Philip  Morris,  R.J. 
Reynolds,  Brown  &  Williamson,  B.A.T. 
Industries,  Lorillard  Tobacco  Company, 
Liggett  Group,  New  England  Wholesale 
Tobacco,  Albert  H.  Notini  &  Sons,  The 
Council  for  Tobacco  Research  -  U.S.A.,  and 
the  Tobacco  Institute.  The  industry  got  the 


Smoking-Related  Medicaid  Expenses 


Source:  Adapted  from  The  Massachusetts  Department  of  Public  Health 


case  switched  to  federal  court  in  January, 
based  on  the  argument  that  the  money 
sought  was  paid  through  the  federal 
Medicaid  program,  therefore  a  federal  judge 
and  jury  should  be  presented  the  case. 
Attorneys  for  both  sides  presented  their 
arguments  in  February.  Harvard  Law  School 
Professor  Laurence  H.  Tribe  argued  the 
Commonwealth's  successful  motion  to 
remand. 


Massachusetts  Tobacco  Survey 

Male  and  Female  Smokers  by  percentage 


Medicaid      Non  Medicaid  Total  Fbpdation 


Females  18-39 
Males  18-39 


FemaJes40+ 
Males  40+ 


Source:  Adapted  from  The  Massachusetts  Department  of  Public  Health 


The  AG's  TLT  Report 


Editor:  Denise  Snyder 
Special  thanks  to  Contributors: 

Tom  Green,  First  Assistant  Attorney  General 
George  Weber,  Division  Chief,  Consumer 
Protection  and  Antitrust  Division 
AAG  Michael  Hering 
AAG  Rosalyn  Garbose 
AAG  Leib  Dodell 
AAG  Rebecca  Mclntyre 
AAG  Will  Matlack 
AAG  Jonathon  Abbott 
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Youth  Access 


Current  Ciaa'ette  lt»  by  MA  Juniorend  Senior  Hicft  StudenB 
by  Gender  and  Grade  (as  of  1933) 


Alarming  statistics  show  that  the  over- 
whelming majority  of  cigarette  use  and 
addiction  begin  when  users  are  children  or 
teenagers.  Moreover,  data  shows  that 
teenage  use  of  cigarettes  and  smokeless 
tobacco  products  is  on  the  increase  across 
our  state  and  throughout  the  nation. 

Action  taken  by  the  Attorney  General's  office 
to  limit  access  and  stem  the  rise  of  use 
among  our  teens  includes: 

Liggett  Settlement: 

Liggett  has  agreed  to  comply  with  many  of 
the  FDA  proposed  requirements  to  restrict 
youth  access  to  tobacco,  even  before  they 
become  part  of  a  final  rule.  As  part  of  the 
settlement  (see  Liggett  article  for  full 
details),  Liggett  has  agreed,  among  other 
things,  not  to: 

♦  advertise  or  promote  its  products 
using  cartoon  characters  such  as  "Joe 
Camel;" 

♦  advertise  on  billboards  within 
1,000  feet  of  schools; 

♦  distribute  free  samples  where  mi- 
nors are  likely  to  be  present; 

♦  advertise  on  clothing  or  outerwear; 

♦  advertise  in  magazines  and  other 
publications  with  more  than  a  15% 
childrens'  circulation; 

♦  advertise  at  events  where  more 
than  15%  of  the  attendees  are  children; 

♦  sell  cigarettes  singles  or  other  pack 
sizes  under  20;  or 

♦  distribute  gifts  or  promotional 
items  more  likely  to  appeal  to  children 
than  to  adults. 

Sting  Operations: 

♦  April  1994:  Our  office  conducted  a 

sting  in  which  we  uncovered  a  disturbing 
percentage  of  cigarette  sales  to  minors,  in 
violation  of  the  state's  Consumer  Protection 


Act,  and  a  separate  law  prohibiting 
tobacco  sales  to  minors.  Of  248 
attempts  made  by  42  students  at 
supermarkets,  convenience  stores 
and  gas  stations  around  the  state, 
159  were  successful  purchases. 
Overall,  minors  purchased  cigarettes 
64%  of  the  time,  including  79%  of 
the  time  at  supermarkets. 


♦  Summer  1995:  our  office 

conducted  a  sting  in  which  it  was 
revealed  that  U.S.  Tobacco  (manufacturer 
of  Skoal)  was  sending  free  samples  of 
chewing  tobacco  to  minors  requesting  such 
samples  via  the  mail.  Twenty-two  minors 
obtained  free  Skoal  samples  through  the 
mail  by  simply  stating  on  a  form  that  they 
were  over  18.  As  a  result  of  the  sting,  U.S. 
Tobacco  paid  the  Commonwealth  $40,000 
and  agreed  to  require  photocopies  of 
drivers'  licenses  before  sending  free 
samples  through  the  mail  and  to  also 
double-check  consumers'  ages  through 
commercially  available  databases. 

Enforcement  Actions: 

Our  office  initiated  enforcement  actions 
under  the  Massachusetts  Consumer 
Protection  Act  against  the  largest  retailers, 
including  four  supermarket  chains,  which 
illegally  sold  cigarettes  to  minors.  The 
supermarkets  entered  into  Assurances  of 
Discontinuance  with  our  office,  agreeing  to 
pay  in  penalties  what  amounts  to  $1,250 
per  pack  sold.  They  must  also  use  new 
methods  to  prevent  the  sale  of  tobacco 
products  to  minors.  Assurances  were 
entered  with: 

Purity  Supreme  (civil  penalty  of  $16,250) 

Stop  &  Shop  ($41,750) 

Shaw's  ($46,000) 

DeMoulas  ($18,250,  including  costs) 

Price  Chopper  ($9,750  including  costs) 


7th     8th     9th    10th   11th  12th 


Female 


Male 


Source:  Adapted  from  the  Dept.  of  Public  Health 


Legal  Support  for  Town  Bylaws: 

The  AG's  office  has  intervened  in  the 
successful  legal  defense  of  several  local 
bylaws  restricting  the  sale  of  tobacco 
products  to  minors,  including  bans  on  the 
sale  of  cigarettes  from  vending  machines, 
and  bans  on  smoking  in  restaurants.  (See 
related  story  on  page  6 .) 

Support  of  National  Initiatives: 

♦  In  August  I995,  AG  Harshbarger  and  12 
other  attorneys  general  publicly  endorsed 
President  Clinton's  plan  to  reduce  smoking 
by  children.  Last  November,  AG  Harsh- 
barger wrote  a  letter  to  members  of 
Congress  in  support  of  the  FDA's  efforts  to 
further  regulate  tobacco. 

♦  In  December  of  1 994,  our  office  was 
actively  involved  in  a  Working  Group  of  12 
state  attorneys  general  that  conducted 
meetings  with  tobacco  retailers  and  issued 
recommendations  to  the  industry  aimed  at 
reducing  sales  to  minors.  Twenty-seven 
attorneys  general  signed  on  to  the  report. 
Recommendations  included  urging  states  to 
monitor  tobacco  sales  to  minors  and  the 
utilization  of  price  scanner  technology  to 
verify  tobacco  buyers'  ages. 

Continued,  page  6 
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Youth  Access,  Continued... 

♦     In  November  1993,  our  office  and  ♦     In  September  of  1993,  Harshbarger  and 

those  of  15  other  attorneys  general  issued  a  26  other  attorneys  general  urged  the  FTC  to 

report  recommending  that  fast  food  ban  R.J.  Reynolds'  "Joe  Camel"  advertising 

restaurants  ban  smoking.  The  report  campaign,  arguing  that  it  unfairly  encour- 

emphasized  the  dangerous  effects  of  passive  ages  children  to  smoke, 
smoke  on  children,  who  make  up  25%  of 
customers  and  40%  of  employees  at  fast 
food  eateries. 


Harshbarger  Urges  Treasurer  to  Use 
Investments  to  Compel  Tobacco  Industry 
to  Stop  Youth  Marketing 


In  a  March  letter  to  State  Treasurer  Joe  Malone,  Attorney  General  Harshbarger  urged  the 
state  treasurer  to  use  the  $158  million  it  has  invested  in  tobacco  companies  to  compel  the 
industry  to  curb  its  marketing  practices  to  minors. 

As  treasurer,  Malone  is  chair  of  two  boards  that  invest  money  from  the  pension  funds  of  state 
workers.  Pension  fund  investments  are  in  three  of  the  six  tobacco  companies  being  sued  by 
the  AG's  office.  In  his  letter,  AG  Harshbarger  suggested  that  as  a  shareholder  in  these 
tobacco  corporations,  the  state  should  guide  corporate  policy  on  the  topic  of  marketing  to 
minors  in  the  following  ways: 

•  Tobacco  companies  should  voluntarily  end  advertising  practices  that  are 

aimed  at  children,  particulary  those  with  cartoon  characters; 

•  Stop  the  production  of  logo  t-shirts,  hats  and  other  paraphernalia; 

•  Drop  the  use  of  coupons  or  value-added  programs  that  appeal  to  teens. 

In  his  letter,  Harhsbarger  wrote,  "Thousands  of  young  Americans  take  up  smoking  every  day, 
putting  their  future  health  at  risk...  Many  of  these  young  smokers  are  influenced  by  the 
enticements  of  sophisticated  marketing  campaigns  aimed  directly  at  them,  including  the 
utilization  of  cartoon  characters  and  tie-ins  to  popular  entertainment  or  sports  activities." 


By-Law  Activity 


& 


The  Municipal  Law  Unit  of  the 
Attorney  General's  Office  is 
actively  reviewing  town  by- 
laws pertaining  to  smoking 
and  smoke-related  issues.  A  few  years  ago 
the  AG's  office  participated  in  litigation 
supporting  a  town's  (Provincetown)  right  to 
ban  the  sale  of  cigarettes  in  vending 
machines.  Since  that  time,  we  have 
continued  to  approve  municipal  by-laws 
limiting  access  to  cigarettes  in  vending 
machines.  Last  month,  we  approved  a 
similar  by-law  from  North  Reading.  In 
addition,  we  have  approved  local  by-laws 
(Easton)  restricting  minors'  access  to 
cigarette  rolling  papers. 

The  Attorney  General's  office  is  frequently 
asked  to  review  municipal  by-laws  limiting 
where  in  a  town  smoking  may  be  banned  or 
limited.  A  recent  example  of  our  efforts  on 
this  front  includes  the  review  of  Brookline 
by-laws  in  this  area.  By-laws  such  as  the 
ones  in  question  in  Brookline  are  usually 
approved  unless  they  are  found  to  be 
inconsistent  with  Massachusetts  state  law. 
One  interesting  by-law  recently  approved  by 
our  office  prohibited  smoking  in  Sharon's 
town  parks,  on  the  town  beach,  and  on 
recreational  fields  in  that  town. 

Attorney  General  Harshbarger's  Municipal 
Law  Unit  also  responds  to  calls  from  the 
public  about  how  a  town's  local  by-laws 
could  be  modified  to  limit  smoking  or,  in 
some  cases,  how  the  by-laws  could  be 
changed  to  facilitate  public  smoking.  All 
callers  are  assisted  and  directed  to 
appropriate  reference  in  the  state's  general 
laws. 

Questions  regarding  bylaw  issues  should  be 
directed  to  our  Municipal  Law  Unit, 
extension  2096. 

Page    6 


Summer,  1996 


As  part  of 
Attorney  General 
Harshbarger's  open 
door  policy,  the  TLT 
Report  encourages 
and  solicits  your 
suggestions  on  how 
this  office  can  be 
helpful  on  the  to- 
bacco litigation  and 
control  front. 

Please  forward  your 
suggestions,  ques- 
tions and  concerns  to: 

Denise  Snyder 

Publications  Coord. 

Office  of  the 

Attorney  General 

One  Ashburton  Place 

Boston,  MA  02108 

This  newsletter  is 

available  in  alternative 

formats  for  individuals 

with  disabilities.  To 

request  your  copy, 

please  complete  the 

following  and  mail  to 

the  address  above 

or  call:  (617)727-2200 

ext.  2674. 


Large  Print 
Audio  Tape 


WORDS  OF  SUPPORT  ^gg^^, 

"Thank  you  for  the  leadership  and  integrity  you  have  demonstrated  in  your  pursuit  of  justice  by 
bringing  the  Tobacco  Industry  to  its  knees.  Lung  cancer  is  an  exceptionally  cruel  way  to  die  -- 1 
lost  my  mother  to  it  in  1993.  My  heartfelt  appreciation  is  yours." 
Heather  Heed,  Falmouth 

"I  appreciate  your  hard  work  fighting  the  tobacco  companies.  I  am  28  years  old.  When  I  was  13, 
I  started  smoking.  If  I  had  any  idea ...  that  cigarettes  would  have  such  control  over  my  body  and 
life  for  the  last  IS  years,  I  think  I  would  have  made  a  different  decision . . .  Keep  up  the  good 
work!" 

Joseph  Monaco,  Med  ford 

"As  a  Head  &  Neck  cancer  surgeon  and  President  of  the  Medical  Staff  at  Carney  Hospital,  I  am 
writing  to  strongly  endorse  your  efforts.  The  amount  of  effort  that  goes  into  caring  for  patients 
whose  diseases  are  caused  by  their  addiction  to  cigarettes  is  astronomical.  The  majority  of  these 
are  preventable  illnesses  which  are  directly  related  to  tobacco  products...  Smoking  related  costs 
account  for  a  large  portion  of  our  overall  healthcare  expenditures.  Your  plans  to  recoup  those 
costs  from  the  tobacco  companies  that  have  profited  from  the  sale  of  addictive  substances  is 
commended.  I  extend  the  wishes  of  our  medical  staff  to  support  your  efforts." 

Edward  J.  Reardon,  M.D. 

President  of  the  Medical  Staff,  Carney  Hospital 

"I  applaud  you  for  the  Medicaid  lawsuit  you  filed  on  behalf  of  the  Commonwealth  of  Massachu- 
setts against  the  cigarette  industry  to  recoup  expenses  from  smoking  related  illnesses.  In  No- 
vember of  1994, 1  suffered  congestive  heart  failure  and  was  hospitalized...  Despite  this  serious 
medical  problem,  I  could  not  stop  smoking  cigarettes.  This  past  August  of  I99S,  I  suffered 
cardiac  arrest  and  by  the  Grace  of  the  Lord,  I  was  resuscitated  and  now  have  a  cardiac  defibrillator 
implanted  in  my  chest.  My  serious  medical  problems  are  due  to  cigarette  smoking  addiction.  I 
do  not  smoke  now  but  the  desire  to  do  so  still  persists." 
Jean  Giunta,  Jamaica  Plain 

"Following  settlement  of  the  suit  by  the  Liggett  Group,  the  chances  for  success  of  your  suit  are 
dramatically  improved,  and  I  hope  you  will  press  on  with  verve  and  confidence." 

Arnold  E.  Keif,  D.Sc,  MIS. 

Professor  Emeritus,  BU  School  of  Medicine,  V.P.,  Boston  Cancer  Research  Assoc. 

"Last  November,  I  had  a  Pacemaker  implanted  in  my  left  side.  Two  days  later,  I  had  a  portion  of 
my  right  lung  removed.  In  September,  1994, 1  was  operated  on  for  an  aneurysm  on  my  aorta,  and 
in  February,  1992, 1  had  an  arterial  bypass  in  my  left  leg...  It's  too  late  for  me.  But  what  you  are 
doing  is  great  for  the  young  people  and  those  to  follow,  if  they  will  read  or  listen.  Smoking 
cigarettes  is  a  habit.  Nicotine  is  a  drug  and  hooks  the  smoker.  It  is  impossible  to  give  up,  or 
almost  impossible.  I  couldn't.  I  had  to  have  a  heart  attack  to  give  it  up...  Good  luck.  You  are  a 
good  man." 

Harold  Segal,  Framingham 

"God  Bless  You!"  I  lost  (my  mother)  to  lung  cancer  last  January,  and  lost  one  of  my  best  friends 
only  6  months  before  that  to  the  same  disease.  He  left  behind  four  kids.  My  mother  was  a  nurse, 
like  myself,  but  unfortunately  could  not  give  up  her  addiction  to  nicotine.  I  applaud  your  assault 
on  the  tobacco  companies  and  will  do  anything  to  help  you  in  any  way  at  all." 
M  Merrie  Watters,  UN,  MS,  Belmont 
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Sting  Operation  Targets  Smokeless  Tobacco  Marketing 

U.S.  Tobacco  Agrees  to  Increase  Safeguards 


A  sting  operation  performed  last  year  by  Attorney  General  Scott  Harshbarger's  office  on  youth  access  to  free  samples  of  smokeless  tobacco 
found  that  22  of  30  minors  requesting  free  samples  received  them.  This  news,  coupled  with  statistics  provided  by  the  Mass  Department  of 
Public  Health  which  show  that  the  use  of  smokeless  tobacco  by  junior  and  senior  high  school  students  is  on  the  rise,  support  the  claim  that  the 

rise  in  tobacco  use  among  minors  is  due  in  large  part  to  the  tobacco  industry's 
technique  of  marketing  toward  a  younger  population. 


Lifetime  and  Current  Smokeless  Tobacco  Use 
Among  MA  Public  School  Adolescents 
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Current  Use:  used  at  least  once  in  30  days  prior  to  survey 
Lifetime  Use:  used  at  least  once  in  lifetime 
Source:  MA  Department  of  Public  Health 


In  the  sting,  students  under  the  age  of  eighteen  merely  filled  out  mail-in  request 
forms  claiming  they  were  eighteen  or  older  to  receive  their  free  samples.  Of  the  30 
minors  that  requested  samples  all  but  eight  received  them.  Following  the  sting, 
Attorney  General  Harshbarger  sent  U.S.  Tobacco,  the  manufacturer  providing  the 
samples,  a  demand  letter  stating  his  intention  to  sue  if  an  agreement  was  not 
reached.  U.S.  Tobacco  has  since  agreed  to  increase  its  safeguards  to  prevent  free 
samples  of  smokeless  tobacco  from  illegally  reaching  children  and  teenagers  in  the 
Commonwealth. 

Per  the  agreement,  U.S.  Tobacco  now  requires  copies  of  drivers  licenses  for  age 
verification  and  employs  the  use  of  commercial  databases  to  cross  reference  license 
numbers  with  the  license  holders'  age  of  birth  before  sending  free  samples  of  their 
Skoal  products. 


Harshbarger  Talks  Tobacco  with  President  Clinton 


In  March  of  this  year,  Attorney  General  Scott 
Harshbarger  met  with  U.S.  President  Bill 
Clinton  to  discuss  youth  access  to  tobacco. 
The  White  House  meeting  was  part  of  the 
National  Association  of  Attorneys  General 
agenda  for  its  spring  meeting  with  the 
president.  AG  Harshbarger,  who  was  sworn 
in  last  month  as  NAAG  president,  met 
privately  with  President  Clinton  for  45 
minutes  to  present  an  update  on  his  tobacco 
litigation  project  and  discuss  additional 
youth  control  measures. 

Of  his  meeting  with  the  President,  AG 
Harshbarger  noted,  "Massachusetts  stands 


ready  to  offer  President  Clinton  anything  he 
feels  the  federal  government  needs  to  make 
sure  our  children  don't  become  the  next 
generation  of  tobacco  victims."  As  part  of 
its  settlement,  Liggett  withdrew  its 
objections  to  proposed  federal  regulations 
limiting  the  advertising  of  tobacco  projects 
aimed  at  children  and  also  agreed  to 
voluntarily  comply  with  most  of  the 
proposed  advertising  and  marketing  rules. 

Last  August,  AG  Harshbarger  and  twelve 
other  attorneys  general  publicly  endorsed 
President  Clinton's  plan  to  reduce  smoking 
by  children.  In  addition,  the  Attorney 


General  was  the  first  in  the  nation  to 
conduct  a  statewide  sting  regarding  the 
illegal  sale  of  cigarettes  to  minors  and  a 
statewide  sting  on  smokeless  tobacco 
samples  detailed  in  the  above  article. 
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Calendar  of  Events 

y  June,  1996:  AGO  led  panel  discussion  on  tobacco  litigation  at  Massachusetts  Tobacco 
Control  Program's  annual  meeting  in  Marlboro 

S  May,  1996:  AGO  presentation  to  the  national  Conference  on  Tobacco  Free  Kids, 
Chicago,  IL 

y  May,  1996:  Federal  Court  judge  grants  the  Attorney  General's  motion  to  remand  the 
tobacco  litigation  case  to  state  court 

y  April,  1996:  The  Attorney  General  makes  guest  appearance  on  Donahues  discuss 
tobacco  litigation  and  the  Liggett  settlement  with  host  Phil  Donahue. 

y  April,  1996:  AGO  participates  in  a  panel  discussion  about  tobacco  issues  sponsored  by 
UMass  Boston's  Student  Events  Council 

y  April,  1996:  AGO  staff  addresses  the  BU  School  of  Law's  American  Journal  of  Law  and 
Medicine's  Annual  Dinner  on  the  topic  of  tobacco  litigation 

y  April,  1996:  Cable  program  discussion  of  tobacco  litigation  project  with  AG  Harsh- 
barger,  Dr.  Howard  Koh,  Chair  of  the  Mass  Coalition  for  a  Healthy  Future,  Kelly  Coffey, 
Director  of  the  Commit  Coalition  and  Elsa  Heidorn,  teen  activist  in  the  Commit 
Coalition  Peer  subcommittee 

y  March,  1996:  AG  Harshbarger  meets  with  President  Clinton  to  discuss  tobacco 
litigation,  youth  access  and  how  Massachusetts  can  help  with  federal  proposals 

y  March,  1996:  AG  Harshbarger  announces  settlement  with  Liggett  Group,  Inc. 

y  January,  1996:  Tobacco  companies  remove  the  Attorney  General's  case  to  Federal  Court 

y  December,  1995:  AG  Harshbarger  announces  tobacco  litigation  effort.  Files  landmark 
suit  seeking  to  recover  more  than  $1  billion  in  taxpayer  funds,  force  disclosure  of 
research,  and  fund  cessation  programs 

y  November,  1995:  Tobacco  companies  sue  the  Attorney  General  in  an  attempt  to  deter 
Harshbarger's  previously  announced  plans  to  file  his  landmark  tobacco  suit 


For  the  Taxpayers 
and  Our  Children 

A  copy  of  For  the  Taxpayers  and  Our 
Children,  the  comprehensive  informa- 
tion packet  regarding  AG  Harshbarger's 
tobacco  litigation  project,  is  available 
to  the  public  for  a  non-profit  cost  of 
$5.00  (to  cover  reproduction  and 
mailing  expenses).  The  publication 
contains  remarks  given  by  the  Attorney 
General  during  the  tobacco  litigation 
announcement,  related  news  releases, 

an  in-depth  question  and  answer 
section,  a  special  counsel  list,  support- 
ing newsclips,  documents  and  charts, 
testimonials  and  a  fact  sheet  on  the 

project. 

To  obtain  your  copy,  please  complete 

the  form  below  and  mail,  with  your 

check  for  $5.00  made  payable  to  the 

State  of  Massachusetts,  to: 

Publications  Office 

Office  of  the  Attorney  General 

One  Ashburton  Place,  20  Fl. 

Boston,  MA  02108 


Name 


Address: 


City: 


State: 


Zip: 
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SPECIAL  COUNSEL  FOR  ATTORNEY  GENERAL 
HARSHBARGER'S  TOBACCO  LITIGATION  PROJECT 


Brown,  Rudnick,  Freed  &  Gesmer  of 

Boston,  MA 

Litigated  and  managed  the  first  private  Superfund 
cost  recovery  action  to  go  to  trial  in  the  U.S.  on 
behalf  of  a  water  supply  company;  litigated  and 
managed  a  multi-million  dollar  precedent-setting 
environmental  insurance  case  in  the  SJC  against 
nine  insurers;  and  generated  the  second  highest 
settlement  for  a  single  claimant  personal  injury 
client  recorded  in  the  state. 

Schneider,  Reilly,  Zabin  &  Costello  of 

Boston,  MA 

Oldest  plaintiffs  personal  injury  firm  in  the  state; 
firm  was  counsel  for  plaintiffs  in  numerous  land- 
mark cases  in  the  areas  of  product  liability,  per- 
sonal injury  and  unfair  business  practices;  assisted 
the  EPA  in  obtaining  the  maximum  allowable  fine 
against  a  pesticide  manufacturer  for  the  misap- 
plication of  pesticides;  and  obtained  the  largest 
verdict  for  any  asbestos  victim  in  MA. 


Ness,  Motley,  Load  holt,  Richardson  & 
Poole  of  Charleston,  5.C. 

Internationally  recognized  litigation  firm  best 
known  for  asbestos,  Dalkon  Sheild  and  mass  tort 
reform;  serves  as  a  national  asbestos  counsel;  rep- 
resents the  states  of  Mississippi,  W.  Virginia  and 
Florida  in  their  lawsuits  seeking  the  recovery  of  Med- 
icaid funds  expended  for  tobacco-related  illnesses; 
and  member  of  the  Executive  Committee  in  a  na- 
tional class  action  case  on  behalf  of  plaintiffs  ad- 
dicted to  nicotine. 

Thornton.  Early  &  Naumes  of  Boston,  MA 
First  law  firm  in  the  country  to  undertake  litiga- 
tion against  the  lead  paint  industry  on  behalf  of 
children  with  lead  poisoning;  largest  law  firm  in 
the  Northeast  representing  asbestos  victims  with 
lung  disease;  and  specializes  in  the  area  of  complex 
toxic  tort  litigation  -  representing  nearly  500  women 
in  silicone  breast  implant  litigation. 


Lieff,  Cabraser,  Heimann  and  Bernstein 

of  Sun  fr and sco,  CA 

During  the  past  13  years,  the  firm  has  tried  or 
settled  over  120  class  actions,  resulting  in  victo- 
ries or  settlements  of  over  $1 1.8  billion;  the  firm 
concentrates  its  practice  in  the  field  of  class  action 
litigation,  representing  plaintiffs  in  mass  tort,  se- 
curities, product  liability  and  consumer  fraud  cases; 
and  is  actively  involved  in  the  Castano  cigarette 
class  action  litigation,  with  partners  serving  on  the 
Exectutive,  Law,  Discover  Executive,  and  Finance 
Committees. 

Pro  Bono  Special  Assistant  Attorneys 
General: 

♦  Harvard  Law  Professor  Laurence  Tribe, 

♦  Northeastern  Law  Professor  Richard 
Daynard,  and 

♦  Southern  New  England  Law  Professor 
Irene  Scharf  have  all  signed  on  for 
this  project. 


Office  of  the  Attorney  General 
One  Ashburton  Place 
Boston,  MA  02108 


An  update  on  the  Attorney  General's 
tobacco  litigation  and  control  efforts... 


